IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES B. DONDORE, et al. : CIVIL ACTI ON

V. :
NGK METALS CORP., et al. : NO. 00- 1966
YVONNE G. CONRAD, et al. : CIVIL ACTI ON

V. :
NGK METALS CORP., et al. : NO. 00- 2441

MEMORANDUM

Bartle, J. April , 2001

W are faced with an issue of professional conduct.
May a defense attorney interview potential w tnesses in an
i ndi vi dual personal injury action when the potential w tnesses
are al so putative class nenbers in a state court action invol ving
the sane alleged tortious conduct and when the interviews are to
be conducted w thout the consent of the attorney who initiated
the state class action?

Plaintiffs, Dol ores Dondore and Yvonne Conrad, are
residents of Berks County, Pennsylvania. From 1936 until 2000,
def endants NGK Metal s Corporation, Cabot Corporation ("Cabot"),
Kawecki Chem cals, Inc. and their predecessors maintai ned and

operated a berylliumnetal manufacturing facility in the Reading



area near plaintiffs' homes.*®

In these diversity actions for
damages, plaintiffs allege that they suffer fromchronic
beryllium di sease as a result of defendants' negligent em ssion
of berylliumdust, funmes, and particulate natter. The parties
are now in the mdst of discovery, and counsel for defendant
Cabot has filed a notion "to confirmright to engage in informa

di scovery."?

Specifically, Cabot's attorney wants to be able to
speak informally to plaintiffs' neighbors about their know edge
of plaintiffs' exposure to beryllium

In addition to the individual tort actions filed in
this court, counsel to Ms. Conrad and Ms. Dondore have al so
initiated a class action lawsuit wth other nanmed plaintiffs
agai nst NG&X Metals Corporation and Cabot in the Court of Comon
Pl eas of Phil adel phia County. The naned plaintiffs in that
action, on behalf of thenselves and the potential class nenbers,
seek the establishnent of a nedical nonitoring services fund to
test and screen for conditions that may result from exposure to
ai rborne beryllium Wile defendants had renoved that proposed

class action to this court, we remanded it pursuant to 28 U S. C

§ 1447(c) on the ground that none of the clains of the putative

1. The plant was opened in 1936 by the Beryllium Corporation.

In 1968, defendant Kawecki Chemicals nmerged with the Beryllium
Corp. to form Kawecki -Beryl co I ndustries, Inc. This new conpany
was acquired by Cabot in 1978. Defendant NGK Metal s Corporation
bought the facility in 1986 and ceased operations there in April,
2000.

2. W have consolidated these two actions for purposes of
di scovery.
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i ndi vi dual cl ass nenbers exceeded $75, 000 excl usi ve of interest

and costs. Pohl v. NG&K Metals Corp., 117 F. Supp. 2d 474, 478

(E.D. Pa. 2000). According to the second anended conpl aint, the
putative class nenbers include "[a]ll residents who have ever
resided within a six (6) mle radius of the Reading plant for at
| east six (6) continuous nonths during the period between 1950
and 1989 inclusive" and "[a]ll residents who have ever resided
within a six (6) mle radius of the Reading plant for at |east
six (6) continuous nonths during the period between 1980 and 1989
inclusive." W have been advised that the state court has not
yet decided the issue of class certification.

During discovery in the individual federal cases,
plaintiffs have identified and |isted as potential w tnesses over
ni nety-si x neighbors and relatives wth know edge of plaintiffs'
illnesses, their exposure to beryllium and other relevant facts.
Counsel for Cabot attenpted to interview three of these
i ndividuals. Wen plaintiffs' counsel, who is also counsel in
the state court action, becane aware of these contacts, he filed
an energency notion for protective order in the state court. In
response, Cabot's attorney filed the instant notion in this court
to confirmhis right to interview potential w tnesses about
information related to the federal suits. As of this tinme, the
state court nmotion is still pending.

The current dispute requires this court to interpret

and apply Rule 4.2 of the Pennsyl vania Rul es of Professional



Conduct. The rule, which has been adopted by this court,
provi des:

In representing a client, a |awer shall not

comruni cat e about the subject of the

representation with a party the | awer knows

to be represented by another |awer in the

matter, unless the | awer has the consent of

the other lawer or is authorized by law to

do so.
Pa. Rules Prof'l Conduct R 4.2; EED. Pa. R Cv. P. 83.6, R |IW

The application of Rule 4.2 to the circunstances now
confronting this court poses three questions. First, are the
potential w tnesses whom def ense counsel seeks to interview
"represented by another |awer" in the state class action? |If
they are, is the representation "in the matter" about which
def ense counsel desires information, that is, are the federal
tort actions part of the sane matter as the state action?
Finally, does Cabot's |awer seek to "communi cate about the
subject of the representation,” or is the proposed interview
about separate and i ndependent issues?

The parties agree that the state action and the
i ndi vi dual federal cases concern the sane matter -- exposure to
beryllium emanating fromthe defendants' netals plant near
Reading. In addition, while Cabot contends that it seeks only to
interview potential w tnesses about issues unrelated to the state
court action, there is sinply no practical way to acconplish this
feat. The proposed comuni cations will necessarily address

i ssues that "overlap" between the federal and state cases.

What ever the potential w tnesses m ght say about their know edge
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of the health and beryllium exposure of Ms. Conrad and Ms.
Dondore will necessarily include the wi tnesses' know edge about
their own exposure to berylliumw th significant ramfications
for the defendants' statute of limtations defense in both the
state and federal actions.

We therefore turn to the question whether the persons
identified as potential fact witnesses in the individual federal
| awsuits are represented by the |lawer for the naned plaintiffs
in the state court action by virtue of their status as putative
class menbers. 1In the federal context, the Suprenme Court has
stated that a class action is "a truly representative suit" and
that "class action representation” belongs to all parties, even
"asserted class nmenbers who were unaware of the proceedi ngs

brought in their interest." Am Pipe & Constr. Co. v. Uah, 414

U S. 538, 551-52 (1974). Furthernore, putative class nenbers
stand at least in a fiduciary relationship with class counsel.

In re Gen. Mbtors Corp. Pick-Up Truck Fuel Tank Prods. Liab.

Litig., 55 F.3d 768, 822 (3d Cir. 1995).

The nmere initiation of a class action extends certain
protections to potential class nenbers, who have been
characterized by the Suprenme Court as "passive beneficiaries of
the action brought in their behalf." They have no "duty to take
note of the suit or to exercise any responsibility wth respect
toit in order to profit fromthe eventual outcone" until the

i ssue of class certification has been determnm ned. Am Pipe &

Constr. Co., 414 U S. at 552. For exanple, the filing of a class
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action tolls the statute of Iimtations even for those who were
unaware of the action and did not rely onit in refraining from
filing their own notions for individual intervention or joinder.
Id. at 551. Protecting the interests of putative class nenbers
in this manner is necessary to neet the goal of a class action
awsuit - to "provide[] a fair and efficient nmethod for
adj udi cation of the controversy.” 1d. (quoting Fed. R Gv. P
23(b) (3)).

Under Pennsylvania | aw, putative class nenbers are

"properly characterized as parties to the action.”™ Bell v.

Beneficial Consuner Disc. Co., 348 A 2d 734, 736 (Pa. 1975). See
Al essandro v. State Farm Mut. Auto. Ins. Co., 409 A 2d 347, 350

n.9 (Pa. 1979). Thus, during the interimbetween the filing of
the action and the certification of the class, "unnanmed cl ass
menbers do have certain interests in the lawsuit. They may
chal | enge the adequacy of representation by the plaintiff; in
sone circunstances, they may have a right to be inforned of, or
to be included in, a settlenent; and, perhaps nost inportantly,
the statute of limtations may be tolled during the period.”

MIler v. Federal Kenper Ins. Co., 508 A 2d 1222, 1228 (Pa.

Super. C. 1986) (quoting In re Fine Paper Litig. State of WAsh. ,

632 F.2d 1081, 1087 (3d Cir. 1980)). See Bell, 348 A 2d at 736;
Pa. R Cv. P. 1701 explanatory note.

The "truly representative" nature of a class action
suit affords its putative nenbers certain rights and protections

i ncluding, we believe, the protections contained in Rule 4.2 of
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the Rul es of Professional Conduct. Am Pipe & Constr. Co., 414

U S at 551. "The purpose of Rule 4.2 is to prevent |awers from
t aki ng advant age of uncounselled | ay persons and to preserve the
efficacy and sanctity of the lawer-client relationship."”

Carter-Herman v. Gty of Phila., 897 F. Supp. 899, 901 (E. D. Pa.

1995) (citing G C Hazard, Jr. & WW Hodes, The Law of Lawyering

730 (2d ed. 1990); CW Wlfram Mdern Legal Ethics 8§ 11.6 at

612-13 (1986)). As a practical matter, a court cannot decide the
i ssue of class certification imedi ately upon the filing of the
conplaint. Discovery is often required and the preparation and
study of briefs is necessary. Thus, certain benefits nust be

af forded the putative class nenbers in the interim As the
tolling of the statute of limtations is needed to further the
sal utary purposes of class actions, restraints are |ikew se
needed agai nst comruni cations with putative class nenbers until
the issue of class certification can be determ ned. |[|f defense
counsel or counsel otherw se adverse to their interests is
allowed to interview and take statenents fromoften

unsophi sticated putative class nenbers w thout the approval of
counsel who initiated the action, the benefits of class action
litigation could be seriously undermned. |f Cabot's position
were correct, putative class nenbers could hardly be described as
even "passive beneficiaries" of an asserted class action. See

Am_ Pipe & Constr. Co., 414 U S. at 552.

Qur conclusion, of course, does not prevent Cabot from

obt ai ni ng whatever information the potential w tnesses nmay
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possess in connection with the individual cases before this
court. Cabot is free to subpoena and depose these individuals to
the extent permtted under the federal discovery rules. In
addition, the limtation on Cabot woul d not be applicable in the
event that the state court should decide not to certify a class
and the potential wtnesses are not otherw se individually

repr esent ed.

Accordingly, we will deny Cabot's notion to confirmits
right to engage in informal discovery. Rule 4.2 of the Rules of
Pr of essi onal Conduct prohibits defense counsel from contacting or
interview ng potential wtnesses who are putative class nenbers

in Pohl v. NG&K Metals Corp., July Term 2000, No. 733 (Ct. Com

Pl. Phila. County), w thout the consent of counsel for the naned

plaintiffs in that action.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES B. DONDORE, et al. : ClVIL ACTI ON

V. :
NGK METALS CORP., et al. NO. 00-1966
YVONNE G CONRAD, et al. : ClVIL ACTI ON

V. :
NGK METALS CORP., et al. NO. 00-2441

ORDER
AND NOW this day of April, 2001, for the reasons

set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendant Cabot Corporation to confirmright
to engage in informal discovery is DEN ED.

BY THE COURT:




